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fZ1zim for Miiitarv Benefi<¢s %ollowing Correction of
Dishnonorable Discharge to Honorable Discharqge]. B-178320. Ragust
9, 1%77. 4 pp.

Decision re: 24 Lt. Albert C. Homcy; by Robert F. Kelier, Deputy
Copptroller General.

Issue Arsa: Personnel Management and Compensation: Compensation
(205).

Contact: Office of the General Counsel: Military Personnel,

Budget Function: General Governfient: Central Personnel
Managerent (B805).

Organization concerned: %epartment of the Army.

Authoritv: 38 nm.S.c. 2501. 31 G.S.C. 71a. 34 Comp. Gen. 25, 52
Comp. Gen. 909, Homcy v. Resor, 455 P.2d 1345 (D.C. Cir.
1971). Homcy v. United :tates, Ct. Cl. Non. 187-74 (1976..

A former United States Army lieutenant anpealed a
settlemen® which disallowed his claim for pay and allowances
forfeited pursuant to a general court-martiai crder which also
included a dishonorable discharge, even {hough the dischartvge was
latar corrected to an honorable discharge. Where the correction
of a wilitarv record +*o shovw an honorable discharge did no%
otherwise affect the court-martial sentence under which the
dishonorable discharge was issued, the correction created no
entitlement tr payment for accrued leave and pay and allowances
forfeited pursuant to the court-martial ordasr, zad the statute
oY limitations bars payment of a claim fiied more than 10 years
after it accrued. The claim fer mustering out pay may not be
allowed since the records shov that the menber was paid the
maximum amount of such pay. (Author/SC)
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THE COMPTROLLEF ﬂll\lllA’L ’

DECIBION OF THE UNI(TED STATEDS
WABHINAQAQTON, D.C, OsSap
=- . , £ eq--
FILE: ;178320 DATE: C

MATTER OF: Second Lieuzecant Albert C, liomey, AUS

DIGEST:
1, Where the correction of a ailitary

ricord to smhow an henorsble discharge
did not octhervise affatt the court-
uaextial sentence uvndey whieh dia-
honorable discharge was issued, the
corraction ¢reatad ac savitlement to
paymant fuyr scecrusad leave wad pay and
allovances forfeited pursuunt ro
court-martial order, and the statute
of limitacxions (31 U.S5.C., 7la (1970))
bars paynmenc of the claim filad more
tuan 1 vyearn after it acerved.

2. Whilu a corcactivn in a wmembar's
dissharge to hunorablia eantitled
aim to ousiering out puy, a claim
for such pay wmay not be allowed
where rucords shov thst the »uwmber
was nraid the waxiuum amount ot
svsl pay.

Mr. Albert C, liowey, o foruer Uniced Stazes Aray
liauteunnt, sppeals Srom an Octoher 24, 1972 settla-~
naut by the Cleima Divimion (formerly thas Trandportation
vad Claiuns Divieioun) of this O0fflce, The Cleiws Livi-
sion disalloved Mr. Homey's claim for pay and allow-
aocas forfeitzd pursusnt to general courct-uwarcial
order which also incltuidad 2 dishonorable discharge,
sotwithstandiang covrectiou aof tlhia dishonorable dJis-
cherge to 20 Lionorable diaschavge.

Ine rocord indicates that Mr, Houcy was tried by a
genaral court-uwartial on October 19, 1%44. te was founc
puilcty of misbeghavior befure tha enemy and sentznced to
be dismissed froo tuhe sarvice, to forfeit all pay and
allovwances due or to become due, and to Lo confined
at hard labor for 50 ycars. Tne convaning authority

img

*




*

- 178320

readuced tho conf . nement to A0 Years, and Mr, lomey wvss
dishonorasbly discharged on Lacembsr 5, 1944, On Jaauery 7,
1)08F aftey marving 14 moncus' confinenant, HMr., homecy vas
reenlistry 1ia vha Acrny as a private, 1IThe Arry vacated taw
rewniadey of fa senctence, and he roneeivad an Loworable
discnarge from thie enlistavot or. August 24, 1946.

Afver saviral unsuccessful attenpts at haviny his
dighoacorabla discharge overturned by rhe leard for filor~
rectinz 3l Hilicary decords, Mr. itomcy sought a declar-
atory judynenat in the Foderal Uistriect Court for the
vistrict of Coluabis that the court-martial lacksd jurie-
diztion and tiiat, aw a result, his military racordnm
should be corrscired to shov an henoralls dimcaargse inm 1944,

Tue diswtrict court granted Hr. homey's cross aotion
for aunmary Jjuagmaant on thae grouad cthat; the court-nartiel
waa subject ro improper command fnfluencs, and held that
tlr., nomcy was entlitled to have his record corract~d to
show that his discharge from the United Stzxctes Arany on
Daecaunber 5, 1944, was ' .norable, The Lourt of Appeals
for the DListrict of Columbia Circuit affirwed, ioucy v.
Resor, 455 F, 2d 1345 (b.C, Ciz, i971). As a rasult the
board for Caorrection of Hilitary Records correecad
Mr. Homey's racorvds to the extent of showing that Mr. lionty
vas nonorably Jischarged on Deceuwber 5, 1944,

#4r. homey then submiztad a <lain (o this Office for
tho backpay sud sllovances fcrlfalted pursuaat to the court-
nartial order. Our Clajima Division denied the clzim on
ODetobar 24, 1972, on the prouud that there was ne authoricy
Yor payceot, as Mr. Homcy had received all he had requastad
frouw the diasgrict court, He und nor sought a rev_rsal
of tuo court-martisl coanviction, aud the distriet -urt
ordar me~“esiy divected reoemcval of tha dishonorable diecbarge,
Hr. lloucy attempted to reppea the district court =ase to
obtain a judgreant for bacipay. Tie districy court danied
hig wotion om Vctober 12, 1973,

In toe “aicted States Court »f Claiams, My, noamey
brougnt an action 2laieing backpay, axllowvances and other
beanefits siace 1944, iie entered a motiou for summary
judpmont contending that Jespite any cdelay in dbringing
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the sction, ha weas ecaticlad to @onetary raliel., Tihe gourt

denied the wotion om June 15, 1976, and held that }r. homey's

claim waos barxca by the sctatute of limitations, 26 U.S.L.,
2501 ¢(1970), applicable to actions brought ia trat courw,
douey v. United B.rces, Ct. CL, lLo. L87-74, June 1o, 1970,

Me, hHoeey's ¢claia cunsists of forfeiceu pay ecud
alliovaoces whirn Le wave ae did not receivs for tue poriog
of July 1544 through the date of his discharge, Ducembder 5,
1944; paymsmi for aprroximstely 60 days of lasve be fndi-
catas Le hed accTued atr tae date of his disconargw; aod
$300 maustering out pay.

Av the Ciatlas Rivision advised hiw previously, and
as the Courc of Claims also recognized, the corr=ction
of nis diecharje to honnrable, pursuast to the diacrict
court dacleion, did vot escizle im to &ny psymect forx
the puey and allowances forfeited pursuant te the court-
uartial sentence siance that part of tha¢ sentaeance vas
Joft uuuffveccd., Therafore, the pay aad ullowances v
taa period of July 1944 through Deceambar 5, 1944, and rue
accrued leave payment, which is also a coapensstion for
active sexvico, rewmaim forfeited. Seac I4& Comp, Gen. 95
(1954) and 52 Comp. Gen. 909 (1373). 1Ian 2dditina, since
Hr. Honcy's cntitlement to thoae axounts was uuaffeered
by the subsaquant correitiou of his discanerge, bis claim
for thosd amounis ia sunriect to the time limitation of
31 VU.8.C. 71a (1970), which berred fLrom coasideuration
clainmes rocdivad in the Coneral Accountiayg Office wore
tuan 10 years from the date they first accrued.
Mz, kowaey's elatiu for forfmited pay anud allowances and
accruad leoave waw first renaivad 4in tiuis Office on Sap-
cembaor 19, 1972, nore tusn 25 yesrs alter accrual. Thero-
fore, considaeratioun by phiu O0ffice of lLis clafuw for cthosc
anounts 1is barred by lav as they wure eolmilarly barred
from conuideracion by the Court of Claiwms.

Uur Claims Diviaion, ow ¥May 17, 1977, authorized pey-
maut to Mr, Lomcy of am uKdditiumnal $100 1in nustering out
yay. Since the claimw for nustaricy out pay becaac due
as » result of the clhangze'ln the claiment's discharge, that.
paymenat was not barred by 31 U,5.C, 7la, uovever, that is
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the only say.-aot walel lLecauc due a¢ & rooult ot tanm
cuaaage 1in e, wouey's Jdischar,e.

I view ox the above, the ictiom 0f ovur Claglcs
Jrvisfon disallowiay tire remaiuder or Kr., icuey's cleinm
ia dustajued,

. F.LELLER
Dezuty? Couwptrvllar Cunerxl
7T+ or the United Stages
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